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• US litigation as a project.

• Definition of the project.
• Allocation and use of resources.
• Time planning.

"Los lunes de patentes"
29 Septiembre 2008

• All projects require management.

• Management comprises:
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• Winning the case is the primary endpoint but not 
the only one.

• The idea of settling is always present (even in 
Par. IV litigation).

• Defining the whole project on day 1 is impossible.

• Procedure is very agile.

• Flexibility and trade-offs are needed constantly.
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• Flexibility means constant review of deliverables.

• SMART rule:

• S - Specific
• M - Measurable
• A - Achievable
• R - Realistic
• T - Time terminated.

• Don't be too smart, don't forget image and credibility.

• One day, sooner or later, issues come very near to 
the Court.

FINAL REMARKS



Faus & Moliner Abogados

DEFINITION OF THE
PROJECT

TIME ISSUES

RESOURCES

PROJECT
MANAGEMENT

RESOURCES

"Los lunes de patentes"
29 Septiembre 2008

People

Things Money
FINAL REMARKS



Faus & Moliner Abogados

DEFINITION OF THE
PROJECT

TIME ISSUES

RESOURCES

PROJECT
MANAGEMENT

RESOURCES : People

"Los lunes de patentes"
29 Septiembre 2008

• Project leader

• Leadership through knowledge, authority and power.
• Coach for your team (witnesses, experts, others).

• Fact witnesses

• Active selection and passive selection.
• Very active role in litigation.
• Preparation. Long sessions, nothing compared to 

Spanish cases.

• Experts

• Reliability.
• Define scope of their activity.
• Strategic approach needed for full commitment.
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• Some tips on deposition testimony

• Depositions as a fact finding exercise.
• Not a memory test, but still ...
• Listen well to questions and answer as precise as 

possible.
• Stay anchored to facts, forget opinions.
• Listen to your lawyer's objections.
• Be ready to be silent, but
• Make sure not to compromise on credibility.

• Some tips on trial testimony

• Crucial, much more than documents.
• Explanation + dialogue rather than interrogatory.
• Judge extremely respectful if testimony is interesing 

and if you play fair.
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• Documents (including all e-files and e-mails)

• Be ready for (and benefit from) a full inspection 
through document requests.

• Blocking tactics may undermine credibilty and have 
other side effects (no cherry picking).

• Privilege on communications with lawyers raise 
many issues.

• Protective order governs access and confidentiality.

• Keep good track of what is given and received.

• Use powerful filing and search engines.
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• Litigation costs

• Lawyers, experts, other costs (logistics in a long 
trial, transcripts, etc...).

• Figures may be very high compared to Spain.

• Very difficult to recover from loosing party.

• Need to integrate them in the business model.

• Consider agreement with your US partner (sharing 
schemes and cap).
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• Pre-litigation

• In many cases, litigation is an intrinsic part of the 
business model.

• Planning ahead necessary.

• Define strategy.
• Identify lawyers and experts, avoid conflicts.
• Establish in-house documentation and information 

policies.

• In litigation

• Pre-trial phase very important may extend for +1 year.

• Trial may take several intense weeks.
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• US litigation is highly demanding.

• Selection of players (lawyers, witnessess, 
experts) is extremely important.

• Run all decisions through the credibility 
test.

• Be ready to fight, but don't forget 
settlement options.
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