NGe/A TILU G UM © DER2015-68768-P.(EUDISCOOP/PROJECT) :
s _& com HINSTERO ﬁ U 3 T 2016-2019
4. N feormniono I SV MOINDEW : cq 2017.90874-REDT (G.0.TAINTAXCOOPEGOV)

INTERNATIONAL ADMINISTRATIVE
COOPERATION IN FISCAL MATTERS
AND INTERNATIONAL TAX
GOVERNANCE

EDITOR
Eva Andrés Aucejo

DIRECTORS
Jeffrey Owens / Pasquale Pistone / Eva Andrés

International Administrative Co-Operation in Tax Matters and ADR on Transnational Tax Disputes
and Models for an Institutional Architecture from a European Perspective. “MINISTERIO DE
ECONOMIA Y COMPETITIVIDAD DE ESPANA”

EUDISCOOP/ 2016-2019 (Principal Investigator: E. Andrés)

Excellent Networking Der- DER 2017-90874-REDT (G.O.T.A-INTAXCOOP&GOV) (P.l.: E.Andrés)

THOMSON REUTERS

ARANZADI



Primera edicion, 2018

TH(jMSON REUTERS PROVIEW" eBOOKS

Incluye version en digital

El editor no se hace responsable de las opiniones recogidas, comentarios y manifestaciones vertidas por
losautores. Lapresente obrarecoge exclusivamente la opinion de su autor como manifestaciéon de su
derecho de libertad de expresion.

La Editorial se opone expresamente a que cualquiera de las paginas de esta obra o partes de ella sean
utilizadas para la realizaciéon de resimenes de prensa.

Cualquierformadereproduccion, distribuciéon, comunicacion publicaotransformacion deesta obra
solo puede ser realizada con la autorizacion de sus titulares, salvo excepcion prevista por la ley. Dirijase
a CEDRO (Centro Espanol de Derechos Reprograficos) si necesita fotocopiar o escanear algun frag-
mento de esta obra (www.conlicencia.com; 91 702 19 70 / 93 272 04 45).
Portanto,estelibronopodraserreproducidototaloparcialmente, nitransmitirse porprocedimientos
electronicos, mecanicos, magnéticos o por sistemas de almacenamiento y recuperaciéon informaticos o
cualquierotromedio, quedando prohibidos su préstamo, alquiler o cualquier otra formade cesion de
uso del ejemplar, sin el permiso previo, por escrito, del titular o titulares del copyright.
Thomson Reutersyellogotipode Thomson Reuters son marcas de Thomson Reuters

Aranzadi es una marca de Thomson Reuters (Legal) Limited

© 2018 [Thomson Reuters (Legal) Limited]
© Portada: Thomson Reuters (Legal) Limited

Editorial Aranzadi, S.A.U.

Camino de Galar, 15

31190 Cizur Menor (Navarra)
ISBN:978-84-9197-353-9

DL NA 1724-2018

Printed in Spain. Impreso en Espaiia
Fotocomposicion: Editorial Aranzadi, S.A.U.
Impresién: Rodona Industria Grafica, S.L.
Poligono Agustinos, Calle A, Nave D-11
31013 — Pamplona



AUTHORS. ..ot

PRESENTATIONS

PRESENTATION 1- Jeffrey Owens
THE ROLE OF INTERNATIONAL TAX COOPERATION IN A
GLOBAL ECONOMIC ENVIRONMENT ......ccceeeiiiiiiiiiiiiiiiiiiiiiiiiiiiiieiies

PRESENTATION 2- Franco Roccatagliata

INTERNATIONAL ADMINISTRATIVE COOPERATION IN TAX
MATTERS AND INTERNATIONAL TAX GOVERNANCE: THE
ROLEOFTHEEUROPEAN COMMISSION.......cccuiiiiiiiiiiieeiieeciieeeen,

PRESENTATION 3- Caroline Edery
WHY IS INTERNATIONAL COOPERATION IN TAX MATTERS A
TOPICAL SUBJECT FORDISCUSSION TODAY?....nciiieiiieeiiineeeieeenn

PRESENTATION 4- Piergiorgio Valente; S. Raventos-Calvo
INTERNATIONAL ASSOCIATIONS AND INTERNATIONAL
ADMINISTRATIVE AND FISCAL COOPERATION.
CONFEDERATION FISCALE EUROPEENNE(CFE).......cccvveeivieeennennn.

PRESENTATION 5- Marco Nicoli
SUSTAINABLE DEVELOPMENT GOALS AND TAXATION...............

PRESENTATION 6- Santiago Diaz de Serralde
THE INTER-AMERICAN CENTER OF TAX ADMINISTRATIONS

25

29

33

37

41

45



PRESENTATION 7- Eva Andrés Aucejo

THE GLOBAL OBSERVATORY ON TAX AGENCIES: TOWARDS
ON INTERNATIONAL TAX COOPERATION AND GLOBAL TAX
GOVERNANCE (EXCELLENCE NETWORKDER 2017-90874-REDT
(G.O.T.A= INTAXCOOPEGOV) ...evtiiiiiiiniiieieeee e e e eeeeee et

TITLE 1
THE ROLE OF THE INTERNATIONAL AGENTS
ON INTERNATIONAL ADMINISTRATIVE
COOPERATION INTAX MATTERS

CHAPTER 1- Thomas Neale

THE ROLE OF THE EUROPEAN UNION IN THE FRAMEWORK
OF THE INTERNATIONAL ADMINISTRATIVE COOPERATION
INTAXMATTER. ...t

CHAPTER 2- J. M. Junior

THE ROLE OF OECD ON INTERNATIONAL ADMINISTRATIVE
COOPERATION AND GOVERNANCE IN TAX MATTER...................
l. Global forum on transparency and exchange of information ......

Il.  Beps—base erosion and profit shifting .............cooevveiiiiiniininnnn.

CHAPTER 3 - A. Grau Ruiz

INTERNATIONAL ADMINISTRATIVE COOPERATION IN

TAX MATTERS AND TAX GOVERNANCE: THE ROLE OF THE
UNITED NATIONS .t

Lo INErOQUCTION ..c.vviiiiiiiiccc e
1.1. Ambitious Objectives and Scarce Means..............cccceeeeuereeennneenn.
1.2. In Need of a COMPELENEACEOT .....ccccevuuuiaeeeiiiiiiiise e
2. How ToEnhance Good Tax GOVErNanCe?...........ccceuvunreeeernnnneeeennnn.
3. International Cooperationin Tax Matters...........c.ccoevvevveienennnnnnn.
3.1. The Committee of Experts and its mandate.......................c.uuunnn...
3.2. Possible changes debated and gaps found...................ccoeveeeuunnenn.

3.3. The Adaptation Of The Institutional Architecture To Reach New
GOALS .ot

47

55

61
64
72

77
77
77
77
79
80
80
80

81



3.4. Recent collaborative WOrk .............ccoveiuueeiiiiieiiiiiiieiiiieiiie e,

4.  The link between taxation and Sustainable Development Goals
MAAE EXPIICIE ..eeeeiiieeiiiie et

5. FINAI REMAIKS ...ooiiiie e e

CHAPTER 4- Piergiorgio Valente

TAXPOLICYINTHEEU.KEY ROLEFORTAXADVISERS..............
l. INEFOTUCTION ©.vveiiieeiiiee ettt ae e e

Il.  International TaX Framework ...........ccoovveiinieiiniiieiiceeiiec e
I11.  Administrative Cooperation in the EU and beyond .......................
1IL.1. Purpose of international administrative cooperation.....................

1I1.2. Instruments of international administrative cooperation: Evolu-

111.3. Current developments in international administrative cooperation

IV. Implications of Enhanced Administrative Cooperation for Tax-
PAYETS .ottt ettt eh bbbttt

V.1, POtential BENEfitS.........ccuvvuviieeiiiiiiiiieiiiiiiiieee et e e

V.2 POtential RISKS.......ccccouiiiiimiiiiiiiiiiiiicceiiiiie e

[V.3. Temporary CONCIUSION ............cceeriimmiiiiiiiiiiiiiieeeieeeeenineeeee e

V.  TheRoleof TaXAGVISEIS....cooueiiiiiiietieeeeeiii et

VL. CONCIUSION .ttt e e s eaae e

CHAPTER 5- J. M. Junior

THE ROLE OF THE UNITED STATES ON INTERNATIONAL

ADMINISTRATIVE COOPERATION IN TAXMATTER .....ccovvvvinnennen.

1. Policies to combat fiscal evasion and FATCA.......cccoevviiiiiineiiinenenn.
2. The problems of the FATCA SYStEM .....vvvueeeiiiiiiiieeeeeeeeiceee e e

3. The deficit of information exchanged by the United States .........

4, CONCIUSIONS. ...evvvvieie ettt e e e e e e e

Index

85
88

89

90
91
93
93

93
94

96
96
96
99
99
100

103

106
110
113
116



TITLE II
INTERNATIONALADMINISTRATIVE
COOPERATION AND INTERNATIONAL TAX
GOVERNANCE: CONCEPTS, PRINCIPLES AND
SOURCES

CHAPTER 1- Eva Andrés Aucejo

THE GLOBAL TAX MODEL: BUILDING MODERNIZED TAX

SYSTEMS TOWARDS ON INTERNATIONAL TAX COOPERATION

AND GLOBAL TAX GOVERNANCE ARCHITECTURE FOR
SUSTAINABLE DEVELOPMENT & EQUITY SOCIETIES

(ONGOING UN 2030 AGENCY)...ciiiiiiirenreineenee s 121

1.

o~ W

The Global Tax Model into the new International Tax Law Or-
der: ongoing 2030 United Nations Action Agenda and Addis Aba-

DA AGENUA. ..o s 122
The Global Tax Model: concept, objectives and methodology......... 124
The concept of global tax governance proposed ..........c.ccoceoevvrereniennn 127
The break-ground nature of the Global Tax Model .............ccccvevvernnnns 130
Start of the art on International Tax Cooperation.............c.ccceeereriennee 132
5.1 The last decade of the 20" century: G-20, The Global Forum of
OECD, EU, FATCA, 133

5.2. The best general instruments towards on international tax coopera-
EION STl CTOATEU.crvvrrrseverevesssseverivisssssesssivsssssssssssssssssssssssssssssssssassssssssssssssssssssssnns 136

CHAPTER 2- Peter Hongler

IS THERE AN INTERNATIONAL FISCAL CONSTITUTION? ................ 141
ISR V' | 4o [ o} i o] o SRS 141
2. What is the purpose of a CONStitUtioN?...........cccooviiriinniiiee e 142
3. MEthOdOIOQY ..o 143
4 Elements of constitutionalism in international l[aw.............ccc.cccvvinnns 143
4.1. Organizational rules 143
4.1.1. Legislative, judicial and executive bodies ............. 143

4.1.2. Otherorganizational rules and principles ............ 144



4.2. Substantive rules and principles ................ccoeeeeeiieiiiiineiiiiineniinnnn,
4.2.1. Some general remarks........ccoceevvieniiiiiiiniinnieeeee

A) Protection of individual rights...............euuvveeenneis

B) Protection of community interest................ouuuee.

5. Constitutionalismininternationaltaxlaw..................ccccceeeiiiii,
5.1. Organizational rules and principles ................ovveeeeeiiiiiiiiinneeennen.
5.1.1. Legislative, judicial and executive bodies..................
5.1.2. Other organizational rules and principles ................
5.1.3. Substantive rules and principles ........cocvveeeeriiiieennnns

A) Protection of individual rights...............ccoeveeeeieennnnnnn.

B) Protection of community interests ............ccoeeeeeeeennnnnn.

6. CONCIUSION 1ttt

CHAPTER 3- Juli Ponce Solé

INTERNATIONAL GOVERNANCE, RIGHT TO GOOD
ADMINISTRATION AND BEHAVIORAL ECONOMICS:
IMPROVING PUBLIC DECISIONS THROUGH LAW ......cocovvviiiinnn.
1.  Taxation, Good Governance and Right to Good Administration.
Law and Political Science: impartiality is necessary, but limited...

2. Thelegal regulation of the right to good administration ..............
3. Legal tools to promote the right to good administration...............

4.  Possibilities and limits of regulation of good administration by
PUBIIC LAW. .ttt

5. The future evolution of the regulation about good administra- tion:
debasing regulators through obligations of good administra- tion
and JUAICTAl FEVIBW .....vvveeeiiie e ettt

CHAPTER 4- Alex Ortega Ibanez

INTERNATIONAL ADMINISTRATIVE COOPERATION ON
EXCISETAXES: WHY ADMINISTRATIVE COOPERATION INTHE
FIELD OF EXCISE DUTIES WITHIN THE EUROPEAN UNION
WORKS? .ttt sttt ettt es bt ne s

L INEFOTUCTION it

Index

Page
145

145
146
146
148
148
148
150
151
151
151
155

157

157
164
170

173

174

177

177



2. The need of a tax information exchange and assistance in the
collection of taxes: an international problem that ages..........cc.cceevev....

3. European Union: no internal market without tax harmonization
nor administrative cooperation nor tax collection assistance...............

4.  The European union mechanism of administrative cooperation
in the field of excise duties: effective and efficient.............cccccoee

5. (@00] 161 (U1 10] 0 -
BiblIOGraphy ......cviiieiee e e

CHAPTER 5- S. Ibaiiez Marcilla

INTERNATIONAL ADMINISTRATIVE COOPERATION IN
CUSTOMS MATTERS ..ot

1. Shared rules as a solid basis for cooperation...........cccccccoevvvreiienennene.
2. The Nairobi Convention ...t
3. The Johannesburg CONVENtION.........ccooiiiierieiiene e
4. The SAFE Framework of Standards...........c.ccocvoiiiinniiciiiece e
5. The WTQ’s Trade Facilitation Agreement (TFA) ......cccocvvriiniieiennn.
6. CONCIUSIONS ...ttt bbbt

CHAPTER 6- A. Sanchez Pedroche and E. Monterroso
THE EXCHANGE OF INFORMATION AS A PARADIGM OF
COOPERATION BETWEENTAXADMINISTRATIONS .....cocovveivieeeeen,

l. Individualised exchange, exchange on request or on automatic
DSIS .. e

L.1. Exchangebased on double taxation treties. ... rcermeosmsmseeesseannen

L.2. Information exchange agreements
L3, DireCtive 2011 /16/EU ...erereerseirseerseerssesssesssesssssssesssssssssssessssssssssssssssnns
14, Directive 2018 /822 /EU.reressersserssessesssesssssssssssssssssssssssesssessssssssssssnns
L4.  Information exchange andtax RAVENS ........coconscronsersnsersssissssssssssesnens
li.  Massexchange or exchange Not 0N reqUESt..........ccccvveviveviieeviee e

IL.1. Exchangeofinformationonpensions

I1.2. Massexchangeofinformationonbankaccounts

178

180

184
189
190

193
193
197
199
202
204
208

214
214
216
218
218
219
222
222
223



A) Exchange with the United States Of America (FAT-
CA) e
B) Exchangeofaccountswith other countries................

CHAPTER 7- Paul Van Smitte

INTERNATIONAL ADMINISTRATIVE COOPERATION IN THE
TAX COLLECTION. THE PARAMOUNT IMPORTANCE OF TAX
COLLECTION (IN RELATION WITH AUTOMATIC EXCHANGE

OF INFORMATION) ..ottt
Lo INEFOAUCTION . ....ciiiiiiiiie e
2. The necessity to conclude international agreements...........cccocceeervennen.
3. The mutual assistance process in the recovery of tax claims...............
4. Tax collection ChaiN........cccooiiiiiii e
5. International instruments on cross-border tax collection.....................
6.  Tax collection in relation to automatic exchange of information.
7. Types of requests regarding tax collection.........c.ccccoovvvvveriiieiveinninnn,
8.  General conditions to ask for assistance in the recovery of tax
ClAIMIS ...t
9.  Working smarter in debt management ...........ccccocevvreieineneneise e
10. The concept of payment thinkKing ........c.cccocevivviiiiieieiinie e
I R O] (o [ ] o] o TSP

CHAPTER 8- A. Turina

THE COSTS OF ADMINISTRATIVE CO-OPERATION. DIFFERENT

APPROACHES FOR DIFFERENT INSTITUTIONAL DYNAMICS?..........
1. INtroductory ReMArKS.........ccccoiiiiiiic i
2. The Role of International Guidelines............c.cccooviiiciiiniiici,
2.1. The OECD PErsSPeCtiVe......ccomironsirinsirinsirississmsisssssssssssssssissssassissssessssessssssssssss
2.2, TREEUPEISPECLIVE ..corvvririrsirissirissirssisssissssissssssssssssssssssssasssssssssassssssssssssssassesss
2.3. Internationalvs “Intranational” ExchangeofInformation ..................

2.4. Evidence from Treaty Practice: The Experience of the Argentina -
Uruguay 2013 Treaty.

251

258



International Administrative Cooperationin Fiscal Matters and International Tax Governance_

Page
3. Some Implicit Costs of Exchange of Information Upon Request 258
3.1, GENEIAIRCIMATKS..eoveeverevesseesseissrisssisssisssisssisssisssasssisssisssssssasssasssasssasssasssanssanses 258
3.2, The COSEOf PrOUCEIVIY.cocruiriiersserssirsssssssssissssissesissessssessssessssssssssssssssssssesens 259
3.2. The Opportunity Cost Linked to the Lack of a Domestic Tax Inte-
XY . 261
4.  The Shift to Automatic Exchange of Information: Which Implica-
tions for the Apportionment Of COStS?........ccoceivviiiieiece e 262
4.1. Broader Considerations ... 262
4.2. The Perspective of Tax Intermediaries 263
5.  Reciprocity and the Lack thereof: Implications for the Appor-
tionment of Costs of Administrative Co-Operation ...........ccccccceeerenenne. 267
TITLE III
THE TAXPAYERS’ RIGHTS: CONCERNS AND
LIMITATIONS
CHAPTER 1- Piergiorgio Valente
BALANCING AND SAFEGUARDING TAXPAYERS’ RIGHTS
WITHIN THE EU — AEUROPEAN TAXPAYERS’ CODE ........cccovvinnnne. 273
l. INErOAUCTION ...t 273
I1.  The Principles behindthe Guidelines...........cccccooeriniiiiiiiiiniiciee 275
I11. The European Commission’s GUIdEliNES...........ccccoviriiniiiiiicinnienns 277
HIL1. GeNEralPriNCIPICS...crirssirssirissirsssiissisissisississsirssisssisssesssessssessssssssssssssssins
I11.2. Specific Principles
I11.3. Best Practices ToBe Considered
IV. European Guidelines: Fit for PUrPOSE?........ccccooiiiiniiieie e 284
V.  Other initiatives at international level.............ccccooiiiiiiiie 286
VL CONCIUSION ..t 288



CHAPTER II- Pietro Mastellone

TAXPAYERS’ PROCEDURAL RIGHTS DURING EXCHANGE OF
INFORMATION PRCEDURES ...

1. [0 oo [U o3 1o o T

2. A brief overview of the instruments available for exchanging tax
relevant iNformation...........cooooiiiiiiii

3. The unsatisfying protection of taxpayers’ rights during cross-bor-
eI taX @SSESSIMENTS .....iviiviiiieiiite ettt

4. A “fragmented” scenario of taxpayers’ rights during exchange
of information procedures: each State decides if recognise rights
and which ones with full diSCretion..........ccoccovivviviiei v

4.1. A comparative analysis on taxpayers’ rights guaranteed (or not)
during incoming requests of information .............ccccccocevviicn e,

4.2. A comparative analysis on taxpayers’ rights guaranteed (or not)
during outgoingrequests of information ............cccccocviiiiiiii i,

5.  EU law and taxpayer’s participation rights during exchange of in-
formation procedures: from Sabou to Berlioz............cccccoovevvviiiiiencnnnns

6. The questionable practice of “purchasing” lists of foreign bank
clients unlawfully obtained abroad ...........ccccoooviiiieiii i,

6.1. Thedifferentapproaches followed by dOMESIC COUILS.......corvwrmmmreeriversineeens
6.1.1. Belgian Courts......cooviiiiniiiiiriiiineiiieeiie e
6.1.2. DUtCh COUITS....ciitiiiiiiiiiini i
6.1.3. German Case-law ........ccceeeeeeeiiriiiiiiiiineeeeeeeiiiiiineeeeeeeennns
6.1.4. Frenchcase-law........coooooieiiiiiiiiiiiiee,
6.1.5. Italian case-law........cccceeeeeieeiiiiiiiiiiiie e e e e,

7. Concluding reMArKS .........cceoeiiiieiese e

Thomson Reuters ProView. Guia de uso



